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189 Abbey Lane        Phone: 630-263-1433 

Geneva, Illinois 60134        

 

November 14, 2018 

 

Teresa Lim 

Assistant Attorney General 

Public Access Bureau 

Illinois Attorney General’s Office 

100 W. Randolph 

Chicago, Illinois 60601 

 

Dear Ms. Lim: 

 

Thank you for the opportunity to respond to Mr. Lulves’ errant assertions: 

 

1. Asked and answered 

 

Mr. Lulves claims that, since he responded to a similar previous FOIA, he doesn’t have to answer this 

one, but the statute makes no such provision. In fact, when there was some confusion between myself 

and the PAC on the original appeal, the PAC’s advice was to reissue the same FOIA request. 

 

Though I would never waste anyone’s time in this manner, the statute makes it clear that I could issue 

the same FOIA request on a daily basis and the KCSAO would be required to answer each time. The 

only consequence would be me being branded a “FOIA nuisance,” which would give the KCSAO a 

longer window to respond to any future FOIAs. 

 

Furthermore, the current FOIA request is not the same. Based on the KCSAO’s initial denial, it’s 

narrower and somewhat different in scope. 

 

2. The KCSAO is not a county office 

 

Though I respectfully disagree with Mr. Lulves, let’s pretend he’s right. That doesn’t make it a State 

office, either. That means the State Officials and Employees Ethics Act that Mr. Lulves continues to 

erroneously cite does not apply to the KSCAO. 

 

But it is a county office because: 

 

• The State’s Attorney is elected by the citizens of Kane County 

• The office is primarily funded by Kane County taxpayers 

• The KCSAO budget is set by the Kane County Board 

• The State’s Attorney reports to the Kane County Board at least twice per month 

 

But the best evidence the KCSAO is a county office is, in his recent refusal to provide County Chairman 

Chris Lauzen with a full accounting of the resources applied to the Jason Van Dyke prosecution, State’s 



Attorney Joe McMahon repeatedly – and correctly – cited the Internal Control Statute as the basis for 

that refusal. If the KCSAO were not a county office, the Internal Control Statute would not apply.  

 

Please also note that, while Mr. Lulves argues the KCSAO is not a county office, he never asserts that 

it’s a state office.  

 

3. The State Officials and Employees Ethics Act does not apply 

 

At the top of page two of his response to the PAC, when Mr. Lulves said, “The statute cited in our denial 

permits a government entity to adopt a sexual harassment policy that includes confidentiality 

provisions,” he’s simply reiterating an argument that didn’t work the first time.  

 

Sliding the term “government entity” in there is a nice try, but the State Officials and Employees Ethics 

Act does not apply to the KCSAO because it’s not a state office. 

 

But once again, let’s say it does apply. All that means is the KCSAO must provide the OPTION for a 

complainant to do so anonymously. Confidentiality is not automatically inferred. That means Mr. Lulves 

would have to prove the complainants SPECIFICALLY asked for their report to be confidential. And if 

he had that evidence, he would’ve already submitted it.  

 

4. KCSAO Policy 

 

Is just that – policy. It’s not law. Their “policy” may make all sexual harassment reports confidential 

internally, but that doesn’t mean they’re not subject to FOIA laws. If that were the case, the KCSAO 

could implement a series of “policies” that would essentially render them FOIA-proof.  

 

Furthermore, in Opinion 14-004 (attached), page 9, bullet point 7, the PAC ruled that sexual harassment 

complaints, and all such “settlement resolutions,” are FOIA-able despite any internal confidentiality 

provision.  

 

The statute the SAO cites, 5 ILCS 430/70-5, provides that a state entity may adopt a policy that permits 

confidential reporting, but it does not go so far as to make settlement agreements for or relating to sexual 

harassment exempt.  PAC 14-004 would still require the settlement agreements be 

released.  Interestingly, Nelson v Kendall County is a case compelling FOIA production by the Kendall 

County SAO. 

 

Please also note that, if a sexual harassment complaint goes uninvestigated or unanswered, it’s still a 

settlement. In the words of that great philosopher Geddy Lee, “If you choose not to decide you still have 

made a choice.” 

 

But in the end, the State Officials and Employees Ethics Act does not apply to the KCSAO. 

 

5. Answering the FOIA request would deter employees from making future complaints 

 

I would argue that aiding and abetting a 6- to 8-year sexual harasser, who generated 200 pages of 

complaints (Mr. Lulves admits this) during that time, and was only fired when I caught on, is even more 

deleterious to the complaint process than answering a FOIA request. I know at least 4 female ASA’s 

who resigned because the KCSAO did nothing to stop this harassment. 



 

If Mr. Lulves were correct, the same argument could be applied to sensitive police reports making them 

un-FOIA-able, too.  

 

Mr. Lulves also contends that “Given the close proximity of the working environment in the State’s 

Attorney’s Office, redaction of names alone is an insufficient guarantee of confidentiality.” As I’ve 

previously stipulated, that may be KCSAO policy, but it’s not the law, and PAC 14-004 makes that very 

clear. 

 

6. The documents are privileged 

 

Mr. Lulves attempts to use this sad argument this with virtually every KCSAO FOIA denial. But the fact 

that attorneys issued the complaints, and any responses to those complaints, does not automatically 

confer privilege. If it did, every Illinois state’s attorney’s office would be immune to FOIA requests.  

 

There is no attorney-client privilege, because there is no “client,” and the process does not involve a 

courtroom. Ironically, that privilege never extends to court documents which are always public record 

unless a judge seals them.  

 

The states’ attorney’s in Illinois have already tried to argue that they are somehow “special,” as lawyers 

or members of the judiciary, and are therefore immune to the FOIA statute. The courts have 

resoundingly rejected that argument, as made clear by Mr. Lulves’ own cited authority, Nelson v. 

Kendall County, 2014 IL 116303.  

 

7. The KCSAO will not release sexual harassment documents without a court order 

 

Mr. Lulves can repeat that assertion till he turns blue, but that doesn’t make it law. What he’s really 

saying is that the PAC can go pound sand if they rule in my favor. That would force me to expend yet 

more time, effort and money taking the KCSAO to court, and then he’ll simply appeal any ruling in my 

favor, tying me up until Joe McMahon has secured another 4-year term, or he’s out of office.  

 

That would defeat the entire FOIA purpose.  

 

 

All Mr. Lulves did in his response to my appeal is cite the same statute that failed the first time and 

insist that KCSAO policy is law, which it is not. Thus, for all the reasons cited above please instruct Mr. 

Lulves to comply with my FOIA request immediately.  

 

Might I also add that, should the PAC find in my favor, they be the ones to turn over the requested 

documents because Mr. Lulves clearly has no intention of doing so. Thank you.  

 

Sincerely, 

 

/s/ Jeffrey Ward 
Jeffrey Ward 

 


